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SUMMARY ANALYSIS

The Office of Insurance Regulation (OIR) is responsible for all activities concerning insurers and other risk
bearing entities authorized under the Florida Insurance Code. Regulatory oversight includes licensure,
approval of rates and policy forms, market conduct and financial exams, solvency oversight, administrative
supervision, and licensure of viatical settlement and premium finance companies, as provided in the Florida
Insurance Code or ch. 636, F.S. The Florida Insurance Code contains provisions designed to prevent insurers
from becoming insolvent and to protect policyholders. These provisions include minimum capital and surplus
requirements and financial reporting requirements. Florida law requires that insurers and other risk-bearing
entities obtain a certificate of authority (COA) prior to engaging in insurance transactions unless specifically
exempted.

Current law provides an exemption from the requirement to obtain a COA for any insurer domiciled outside of
the U.S. and covering only persons who, at the time of issuance or renewal, are nonresidents of the U.S. A
“nonresident” is defined as a person who resides in and maintains a physical place of domicile in a country
other than the U.S., and which (s)he intends to maintain as her or his permanent home.

The law further specifies that the insurer or any affiliated person under common ownership or control with the
insurer may not solicit, sell, or accept application for any insurance policy or contract for issue or delivery to
any U.S. resident. For purposes of this exemption, a U.S. resident is a person who has:

e Had her or his principal place of domicile in the United States for 180 days or more in the 365 days
prior to issuance or renewal of the policy;

¢ Registered to vote in any state;

e Made a statement of domicile in any state; or,

¢ Filed for homestead tax exemption on property in any state.

To also be eligible for the exemption, the insurer must register with the OIR and provide certain relevant
information to the OIR on an annual basis. The law further requires that the exempt insurer include a
disclosure on all certificates issued in Florida reflecting that the policy has not been approved by the OIR.

The bill makes three primary changes to existing law. First, it deletes the reference to affiliated persons from
the restriction on insurers soliciting or selling policies, or accepting applications. Thus, an insurer who has an
affiliate will not be disqualified from obtaining an exemption. Second, the bill modifies the definition of
nonresident to include a trust or other entity organized and domiciled under the laws of a country other than the
United States. Third, the bill creates an exemption from the COA requirements for an alien insurer issuing life
insurance or annuity contracts covering only persons who are not residents of the U.S., if the insurer meets
specified requirements.

The bill does not have a fiscal impact on state or local government. It may have a positive, yet indeterminate,
fiscal impact on the private sector.

The bill takes effect upon becoming a law.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

The Office of Insurance Regulation (OIR) is responsible for all activities concerning insurers and other
risk bearing entities authorized under the Florida Insurance Code.! Regulatory oversight includes
licensure, approval of rates and policy forms, market conduct and financial exams, solvency oversight,
administrative supervision, and licensure of viatical settlement and premium finance companies, as
provided in the Florida Insurance Code or ch. 636, F.S.> The OIR’s Life and Health Financial Oversight
unit monitors financial conditions through the use of internal financial analysis and on-site
examinations.® Periodic financial report submission is part of the monitoring process. The Florida
Insurance Code contains provisions designed to prevent insurers from becoming insolvent and to
protect policyholders. These provisions include minimum capital and surplus requirements4 and
financial reporting requirements. Florida law requires that insurers and other risk-bearing entities
obtain a ce;rtificate of authority (COA) prior to engaging in insurance transactions® ’ unless specifically
exempted.

Current law provides an exemption from the requirement to obtain a COA for any insurer domiciled
outside of the U.S. and covering only persons who, at the time of issuance or renewal, are nonresidents
of the U.S.° A “nonresident” is defined as a person who resides in and maintains a physical place of
domicile in a country other than the U.S., and which (s)he intends to maintain as her or his permanent
home.

The law requires that the exempt insurer include a disclosure on all certificates issued in Florida
reflecting that the policy has not been approved by the OIR. The insurer or any affiliated person under
common ownership or control with the insurer may not solicit, sell, or accept application for any
insurance policy or contract for issue or delivery to any U.S. resident. For purposes of this subsection
of statute, a U.S. resident is a person who has:

¢ Had her or his principal place of domicile in the United States for 180 days or more in the 365
days prior to issuance or renewal of the policy;

e Registered to vote in any state;

¢ Made a statement of domicile in any state; or,

¢ Filed for homestead tax exemption on property in any state.

Other exemption eligibility provisions require the insurer to:

¢ Register with the OIR.
¢ Provide the following information to the OIR on annual basis:
o Names of the owners, officers and directors and number of employees.
o Lines of insurance and types of products offered.
o A statement from the applicable regulatory body of the insurer's domicile certifying that the
insurer is licensed or registered in that domicile.
o A copy of filings required by the insurer’'s domicile.

! Chapters 624-632, 634, 635, 636, 641, 642, 648, and 651 constitute the “Florida Insurance Code”.
%s5.20.121(3)(a)2., F.S.

3 http://www.floir.com/Ih/oir LHFO index.aspx

*s.624.4095, F.S.

%s.624.424, F.S.

®s.624.10, F.S.

;s. 624.401, F.S.
9

s. 624.402,F.S.

s. 624.402(8), F.S.
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The bill makes three primary changes to existing law. First, it deletes the reference to affiliated persons
from the restriction on insurers soliciting or selling policies, or accepting applications. Thus, an insurer
who has an affiliate will not be disqualified from obtaining an exemption. Second, the bill modifies the
definition of nonresident to include a trust or other entity organized and domiciled under the laws of a
country other than the United States. The bill also creates an exemption from the COA requirements for
an alien insurer issuing life insurance or annuity contracts covering only persons who are not residents
of the U.S., if the insurer meets the following requirements™®:

e The insurer is an authorized insurer in its domiciliary country in the kinds of insurance proposed
to be offered in this state; and:
o Has been an insurer for at least the last 3 consecutive years; or
o Isthe wholly owned subsidiary of an authorized insurer; or is the wholly owned subsidiary of
an already eligible authorized insurer as to the kind of insurance proposed to be issued in
this state for a period of not less than the immediately preceding 3 years.

e Prior to the OIR granting eligibility to an alien insurer to issue policies and contracts in Florida,
the insurer is required to meet the following requirements:

o Submit a copy of its annual financial statement to the OIR in English and with all monetary
values expressed in U.S. dollars.

o Maintain a surplus of at least $15 million in eligible investments for like funds of like
domestic insurers or by investments permitted by the domiciliary regulator, if such
investments are substantially similar in terms of quality, liquidity, and security to eligible
investments for like funds of domestic insurers under part Il of ch. 625, F.S.

o Have a good reputation for providing service and paying claims.

Furnish to the OIR with annual and quarterly financial statements.

o Allow access to the insurer’s books and records pertaining to its operations in Florida, at the
request of the OIR.

o Provide certain disclosures to policy or contract applicants, such as the date the insurer was
organized; the identity and rating assigned by each rating organization that has rated the
insurer; the insurer does not hold a COA, the OIR does not exercise regulatory oversight
over the insurer; the policy or contract is not covered by a guaranty association, and the
identity and address of the regulatory authority exercising oversight of the insurer.

O

The OIR may waive the 3-year operating requirement if the insurer has “operated successfully” for at
least one year prior and has a surplus of at least $25 million. The bill also provides that these provisions
do not impose upon the OIR any duty or responsibility to determine the actual financial condition or
claims practices of an unauthorized insurer, and the status of eligibility, if granted, indicates only that
the insurer appears to be financially sound and that the OIR has no credible evidence to the contrary.
The bill provides that if the OIR has reason to believe that such an insurer is insolvent or is in unsound
financial condition, or is no longer eligible to issue policies or contracts subject to the conditions of this
subsection, the OIR may conduct an investigation or examination and may withdraw eligibility of the
insurer.

The definition of nonresident is provided by a cross-reference to s. 624.402(8), F.S.

Eligible insurers issuing policies or contracts pursuant to this subsection are subject to part IX of ch.
626, F.S., and the OIR may take action against such insurers for violations of the Unfair Trade
Practices Act. Insurers violating provisions of this new subsection are also subject to the penalties
provided in ss. 624.15 and 626.910, F.S., relating to general penalties and penalties for unauthorized
insurers.

All single-premium life insurance policies and single-premium annuity contracts issued to persons who
are not residents of the United States and are not nonresidents illegally residing in the United States
are subject to ch. 896, F.S., offenses related to financial transactions.

191n 2011, the Legislature repealed this exemption when it created the current law for alien insurers, ch. 2011-174, L.O.F.
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The bill does not create an exception to the agent licensure requirements of ch. 626, F.S. An insurer
issuing policies or contracts are required to appoint the agents the insurer uses to sell such policies or
contracts as provided in ch. 626, F.S.

Policies and contracts issued pursuant to this subsection are not subject to the premium tax specified in
S. 624.509, F.S., reflecting current practice for exempt entities.

B. SECTION DIRECTORY:

Section 1: Amends s. 624.402(8)(a), F.S., relating to exceptions, certificate of authority required.

Section 2: Provides an effective date of becoming a law.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:

None.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Expanding the current exemption from the COA requirement for insurers domiciled outside of the U.S.
and covering only persons who, at the time of issuance or renewal, are nonresidents of the U.S. may
further allow for a variety of insurance offerings. Nonresidents, in their domicile outside the U.S., may
be able to purchase more health, life, property and casualty, supplemental, and other types of
insurance coverage for the time they are in Florida, and for their property in the state. More
nonresidents may also visit Florida to avail themselves of services covered under the policy or contract.
Hence, revenue from tourism may increase.

D. FISCAL COMMENTS:

None.
Il. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to: require counties or municipalities to spend funds or take
an action requiring the expenditure of funds; reduce the authority that counties or municipalities have
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to raise revenues in the aggregate; or reduce the percentage of a state tax shared with counties or
municipalities.

2. Other:
None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On January 30, 2012, the Insurance & Banking Subcommittee adopted a strike-all amendment to HB
400.

The amendment replaced the language of the originally filed bill with the following:

¢ It deleted the reference to affiliated persons from the restriction on insurers soliciting or selling
policies, or accepting applications.

¢ |t modified the definition of nonresident to include a trust or other entity organized and domiciled
under the laws of a country other than the United States.

o |t restored (with minor revisions) the provisions relating to COA exemptions for life insurers and
annuity providers that were repealed last year.

¢ |t provided an effective date of becoming a law, instead of July 1, 2012.

The bill analysis has been updated to reflect changes made by the strike-all amendment.
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